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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
KEVIN ALEXANDER MOSES, JR.,
)
)
Defendant-Appellant.
)
____________________________________)

NO. 45738
BONNEVILLE COUNTY
NO. CR 2016-1569
APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Kevin Alexander Moses, Jr., appeals from the district court’s order denying his motion
pursuant to Idaho Criminal Rule 35 (“Rule 35”) for leniency. He contends the district court
abused its discretion in denying this motion.

Statement of Facts and Course of Proceedings
Mr. Moses was charged by Information with possession of a controlled substance with
intent to deliver and possession of drug paraphernalia. (R., pp.38-40.) He entered into a plea
agreement with the State pursuant to which he agreed to plead guilty to an amended charge of
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possession of more than three ounces of a controlled substance and possession of drug
paraphernalia. (R., pp.34-37; Presentence Investigation Report (“PSI”), p.1.) The district court
accepted Mr. Moses’ guilty plea, and sentenced him on the felony charge to a unified term of
four years, with one year fixed, with a period of retained jurisdiction. (R., pp.58-59.) Mr. Moses
successfully completed a rider and the district court entered an order on January 23, 2017,
suspending his sentence and placing him on probation for a period of three years. (R., pp.84-91.)
On October 17, 2017, the State filed a report of probation violation, alleging Mr. Moses
violated probation by changing residence without permission; failing to report to the probation
office on certain dates; failing to provide proof of employment; admitting to using marijuana on
certain dates; and failing to enter into drug and alcohol treatment. (R., pp.98-104.) Mr. Moses
admitted to violating probation as alleged, with the exception of failing to enter into drug and
alcohol treatment. (Tr., p.6, L.9 – p.8, L.13.) The State recommended that the district court
revoke probation, and counsel for Mr. Moses joined in that recommendation. (Tr., p.9, Ls.1225.) The district court revoked Mr. Moses’ probation and executed his unified sentence of four
years, with one year fixed, and with credit for time served. (Tr., p.11, Ls.13-17.) The judgment
and commitment was entered on December 12, 2017. (R., pp.121-23.)
On December 21, 2017, Mr. Moses filed a Rule 35 motion for a reduction of sentence.
(R., pp.125-26.) Following a hearing, the district court issued an order on January 10, 2018,
denying Mr. Moses’ Rule 35 motion without explanation. (R., p.132.) Mr. Moses filed a timely
notice of appeal on January 12, 2018. (R., pp.136-39.)
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ISSUE
Did the district court abuse its discretion when it denied Mr. Moses’ Rule 35 motion?

ARGUMENT
The District Court Abused Its Discretion When It Denied Mr. Moses’ Rule 35 Motion
“A motion to alter an otherwise lawful sentence under Rule 35 is addressed to the sound
discretion of the sentencing court . . . and essentially is a plea for leniency which may be granted
if the sentence originally imposed was unduly severe.” State v. Trent, 125 Idaho 251, 253
(Ct. App. 1994). “The denial of a motion for modification of a sentence will not be disturbed
absent a showing that the court abused its discretion.” Id. In examining a district court’s denial
of a motion for modification, this Court “examine[s] the probable duration of confinement in
light of the nature of the crime, the character of the offender and the objectives of sentencing,
which are the protection of society, deterrence, rehabilitation and retribution.” Id. “If the
sentence was not excessive when pronounced, the defendant must later show that it is excessive
in view of new or additional information presented with the motion for reduction.” Id.
The district court abused its discretion when it denied Mr. Moses’ Rule 35 motion
because Mr. Moses provided additional information to the district court at the Rule 35 hearing
which showed the district court should have continued him on probation instead of revoking his
probation. At the hearing on Mr. Moses’ Rule 35 motion, counsel for Mr. Moses told the district
court Mr. Moses had experienced significant loss at the time of the probation violation hearing.
(Tr., p.12, Ls.7-15.) Counsel told the district court Mr. Moses was not trying to be cavalier or
dismissive about his violations, but “was just in a very dark place and didn’t know really where
to turn or what to do, what to say.” (Tr., p.12, Ls.13-21.) Counsel explained Mr. Moses was
“just basically . . . giving up on everything.” (Tr., p.12, Ls.21-22.) Mr. Moses apologized for his
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attitude at the probation violation hearing, and told the district court about the struggles he went
through following the death of his best friend. (Tr., p.14, L.18 – p.15, L.7.)
Counsel for Mr. Moses told the district court Mr. Moses acknowledged needing treatment
for his marijuana addiction, but requested he be given another chance on probation. (Tr., p.12,
L.22 – p.13, L.6.) Mr. Moses told the district court he wanted to be there for the birth of his son
and wanted “to actually be a father” and “learn to live out there, learn to live sober” and “try
something other than prison.” (Tr., p.15, L.24 – p.16, L.4.) Mr. Moses requested “one more
chance.” (Tr., p.16, Ls.15-20.) In light of the additional information provided to the district
court regarding the circumstances Mr. Moses was confronting at the time of the probation
violation hearing, and considering this was only his first probation violation, the district court
abused its discretion in denying Mr. Moses’ Rule 35 motion, and should have granted that
motion and continued Mr. Moses on probation.

CONCLUSION
Mr. Moses respectfully requests that this Court vacate the district court’s order denying
his Rule 35 motion and remand this case to the district court with instructions to grant the motion
and place him on probation.
DATED this 13th day of August, 2018.

/s/ Andrea W. Reynolds
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender
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